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M CKI E A. LEONARD AND LAST
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Petiti oner,

Case No. 02-1280
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RECOMVENDED ORDER

Pursuant to notice, a formal hearing was held in this
case on August 26-28, 2002, in Tallahassee, Florida, before
J. D. Parrish, a designated Adm nistrative Law Judge of the
Di vi sion of Adm nistrative Hearings.

APPEARANCES

For Petitioner: Edward W Dougherty, Jr., Esquire
| gl er & Dougherty, P.A.
1501 East Park Avenue
Tal | ahassee, Florida 32301

For Respondent: Richard T. Donelan, Jr., Esquire
Robert Al an Fox, Esquire
Depart nent of Banking and Fi nance
101 East Gaines Street
Fl etcher Building, Suite 526
Tal | ahassee, Florida 32399-0350

STATEMENT OF THE | SSUE

VWhet her the Petitioner's divestiture plan conplies with

the Final Order entered by the Respondent on June 9, 2000.



PRELI M NARY STATEMENT

I n Novenber of 2001, the Respondent, Departnent of
Banki ng and Finance (Departnent), rejected a divestiture plan
subm tted by Mckie A. Leonard. Such plan was purportedly
submtted to comply with a Final Order that had been entered
in June of 2000. On or about March 22, 2002, the Petitioners
filed a request for an adm nistrative hearing in order to
chal l enge the denial of the plan. The matter was then
forwarded to the Division of Adm nistrative Hearings for
formal proceedings.

At the hearing, the Petitioners presented testinony from
M ckie A. Leonard, Charles S. Meyer, and Al ex Hager. The
Respondent offered testinmony from Al ex Hager, Marvin Blitz,
Tony Fernandez, Ingrid Aquino, and Linda Townsend. All
exhi bits marked and received into evidence (or proffered) are
identified in the five-volume Transcript of the proceedings
filed in this cause on September 26, 2002.

On COctober 16, 2002, the Departnment filed its Proposed
Recommended Order (PRO) that has been considered in the
preparation of this Recomended Order. The Petitioners filed
a Notice of Wthdrawal of Petition for Formal Hearing after
the Departnment's PRO had been filed. The Notice announced
that the Petitioner, Mckie A Leonard, had submtted a Second

Anmended Di vestiture Pl an. Further, such Notice mai ntai ned



t hat subm ssion of the anmended plan rendered the instant
action noot as the Petitioners were withdrawing their request
for hearing.

FI NDI NGS OF FACT

1. On June 9, 2000, the Departnment entered a Final Order
and Order for Divestiture Plan (the Final Order) as a result
of proceedings filed and identified in this record as DOAH
Case No. 99-1664.

2. The Final Order resulted froma settlenment reached
anong M ckie A. Leonard, James MLaughlin, Thomas Leonard,
Raynmond Hensl er, and the Departnment. The understandi ng of
settlement was nenorialized in the transcript of DOAH Case No.
99-1664.

3. The underlying issue of the matter, and hence the
di vestiture dispute, stemmed fromthe Petitioner, Mckie A
Leonard's, attenpt to control Sunniland Bank (the bank).

Ms. Leonard and ot her bank sharehol ders have | ong-standi ng
di sagreenents as to the bank and its control, and operation.

4. The Departnent erroneously thought those
di sagreenents had been put to rest by virtue of the settl enent
of DOAH Case No. 99-1664.

5. Indeed the terns of the Final Order required
M ckie A. Leonard to abandon her efforts to exercise control

over the bank. Moreover, the Final Order recogni zed that



Ms. Leonard was not to seek control of the bank in the future.
She was to divest herself of the mpjority interest in the
voting securities of the bank and in furtherance of that
action was to:

2. Wthin 15 days of the date of this
Order, Ms. Leonard nust submt her proposed
di vestiture plan in accordance with the
stipulation contained in Exhibit A for

i ncorporation in the agreed final discussed
in the stipulation. This plan nust provide
for the acconplishnment of divestiture
within 90 days of the date of this Order.
The plan nust provide assurances that

Ms. Leonard will not be able to exercise
ownership or control of 25% or nore of the
voting securities of Sunniland Bank. The
pl an nmust provide for divestiture of

control either by outright sale of al
shares owned or controlled by Leonard in
excess of 24.9% of the bank's total issued
shares or by the establishment of a trust
to hold such shares, which trust will be
controll ed by an independent trustee
acceptable to the Departnent under the
terns of a trust agreenment approved by the
Depart nent .

6. Instead of conplying with the terns of the Final
Order, the Petitioner filed an appeal to the Fourth District
Court of Appeal. During the tinme the matter was on appeal the
Petitioner did not file a divestiture plan. The appell ate
court did not stay the Final Order

7. Eventually the Final Order was affirnmed on appeal and
a mandate was i ssued. Subsequently, the Departnent once again
directed the Petitioner to file the divestiture plan no | ater

than March 4, 2001



8. Once again, the Petitioner did not tinely file the
di vestiture plan. |In fact, the Petitioner ignored the
Departnent's Final Order and direction to file the divestiture
plan until April of 2001. Then, after the Departnment had
notified her that it would seek civil nonetary penalties if
the plan were not filed, Ms. Leonard submtted a divestiture
pl an.

9. The Departnent's rejection of that plan resulted in
t he i nstant case.

10. The Petitioner has presented no credi ble explanation
for why the divestiture plan in accordance with the Final
Order was not tinely submtted.

11. The Petitioner did not inplenent any divestiture
pl an that woul d have conplied with the terns of the Final
Or der.

12. The actions purportedly taken to attenpt conpliance
with the Final Order failed to provide any reasonabl e
assurance that the Petitioner intended to abandon ownership or
control of the bank.

13. As of August of 2001, the divestiture was
i nconpl ete. On August 6, 2001, the Petitioner's attorney
advi sed the Departnment that Petitioner's shares would be sold

to "the Kouzm ne G oup. That event never happened.



14. To attenpt conpliance with the Final Order the
Petitioner next proposed that M. Myer act as trustee of her
shares. The Departnent rejected the proposal.

15. After enmploying the criteria in Sections 655. 0385,
658. 20, 658.21, 658.27, and 658.28, Florida Statutes, the
Departnent rejected M. Meyer as he did not have the
appropri ate experience to serve as an i ndependent trustee.
Moreover, it is determ ned that M. Meyer was not sufficiently
informed of the facts or sufficiently independent of the
Petitioner to qualify as an independent trustee.

16. Additionally, M. Myer refused or failed to submt
financial information regarding his experience and business
deal ings from which the Departnent m ght judge his suitability
to serve as a trustee for the Petitioner. Even at hearing M.
Meyer was reluctant to discuss his business dealings or
financial circunstances. It may well be that M. Meyer
consi ders such informati on none of the Departnent's business.
It is precisely the Departnment's business.

17. None of the proposals provided for the independent
voting of the Petitioner's shares for purposes of selling the
shares. Each proposal also allowed the Petitioner to revoke
it at will -- with or without Departnment approval.

18. M. Meyer has never served as an i ndependent

trust ee. He has never worked for nor been on the board of



directors for a bank. M. Meyer has no training or business
experience to qualify himto serve as a fiduciary or trustee.

19. As of the date of hearing, the Petitioner had not
provi ded any assurance that she would not be able to exercise
ownership or control of no nore than 24.9% of the voting
securities of the bank.

20. The Petitioner has denonstrated a pattern of conduct
suggesting gross indifference to the Departnment's Final Order
and aut hority.

CONCLUSI ONS OF LAW

21. The Division of Adm nistrative Hearings has
jurisdiction over the parties to and the subject matter of
t hese proceedings. Section 120.57, Florida Statutes.

22. The instant case was referred to the Division of
Adm ni strative Hearings based upon the Petitioner's chall enge
to the denial of the divestiture plan. Now, by reason of the
Notice of Wthdrawal of Petition for Formal Hearing, the
Petitioner maintains the matter is nmoot as she has submtted a
Second Amended Divestiture Pl an.

23. The Petitioner did not seek leave to file such
anmendnment. Nothing in the record suggests the Depart nent
concurred with or agreed to the filing of an anmendnent.
Curiously, the Departnment filed a Proposed Recomrended Order

(and presumably spent tinme preparing sane) for no apparent



reason if the Department has consented to an anendnent. More
i nportant, nothing in the record suggests the Petitioner is
entitled to file an anmendnent.

24, As a matter of law, the Petitioner was required to
di vest her shares so that she no | onger owns or controls the
bank. She absolutely failed to do so in a tinmely manner.
Mor eover, by now filing a second anmended plan for divestiture
the Petitioner nust recognize that the prior subm ssion was
flawed or she is once again seeking to obtain additional tine
before divestiture may be conpelled by a court of law. In
either case, the Petitioner's indifference to the authority of
the Departnment is beyond rational thought.

25. The | anguage of the Final Order was clear and
unanmbi guous. The Petitioner was to divest. She did not do
so. M. Myer is not qualified by experience or training to
serve as an independent trustee. His judgnment and | ack of
candid response to the Departnent also place his candidacy in
guestion. A trustee nust be a person capabl e of independent
t hought and action and M. Meyer is sinply not qualified to
take Ms. Leonard on.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons
of Law, it is RECOMVENDED t hat the Departnent of Banking and

Fi nance enter a Final Order rejecting the divestiture plan.



DONE AND ENTERED t his 1st day of Novenber, 2002, in

Tal | ahassee, Leon County, Florida.

J. D. PARRI SH

Adm ni strative Law Judge

Di vi si on of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwv. doah. state. fl.us

Filed with the Clerk of the

Di vi si on of Adm nistrative Hearings
this 1st day of Novenber, 2002.

COPI ES FURNI SHED

Ri chard T. Donelan, Jr., Esquire
Robert Al an Fox, Esquire

Depart ment of Banking and Fi nance
101 East Gai nes Street

Fl etcher Building, Suite 526

Tal | ahassee, Florida 32399-0350

Edward W Dougherty, Jr., Esquire
| gl er & Dougherty, P.A.

1501 East Park Avenue

Tal | ahassee, Florida 32301

Honor abl e Robert F. MIIigan

O fice of the Conptroller

Depart nment of Banking and Fi nance
The Capitol, Plaza Level 09

Tal | ahassee, Florida 32399-0350

Robert Beitler, General Counsel
Depart ment of Banking and Fi nance
Fl etcher Building, Suite 526

101 East Gai nes Street

Tal | ahassee, Florida 32399-0350



NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al'l parties have the right to submt witten exceptions within
15 days fromthe date of this Recomended Order. Any
exceptions to this Recommended Order should be filed with the
agency that will issue the Final Order in this case.
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